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STATEMENT OF THE | SSUE

The issue is whether existing Rule 12A-1.005(5)(d)1.b., Florida
Admi ni strative Code, is an invalid exercise of delegated |egislative authority
as all eged by petitioner.

PRELI M NARY STATEMENT

Thi s case began on March 10, 1995, when petitioner, John's Island O ub
Inc., filed a petition challenging the validity of Rule 12A-1.005(5)(d)1.b.
Florida Adm nistrative Code, a rule adm nistered by respondent, Departnent of
Revenue. As grounds, petitioner generally alleged that the rule constitutes an
i nval id exercise of delegated |egislative authority because the agency exceeded
its rulemaking authority and the rule conflicts with the [aw inplenented. After
being reviewed for |egal sufficiency, the petition was assigned to the
undersi gned Hearing O ficer on March 14, 1995.

By notice of hearing dated March 15, 1995, the final hearing was schedul ed
on April 10, 1995, in Tallahassee, Florida. At final hearing, petitioner
presented the testinony of Wayne MIler, its business nanager; Andrea Thurn, a
certified public accountant and accepted as an expert in tax accounting; Melton
H MKown, 111, a Department of Revenue tax audit specialist supervisor; and



Kat hy Henl ey, a Departnment of Revenue assistant bureau chief in the division of
ad valoremtax. Also, it offered petitioner's exhibits 1-8. Al exhibits were
received in evidence. Respondent presented the testinmony of Melton H MKown,
11, and Kathy Henley. Also, it offered respondent’'s exhibit 1 which was
received in evidence.

The transcript of hearing was filed on April 14, 1995. Proposed findings
of fact and conclusions of |law were filed by the parties on May 17, 1995. A
ruling on each proposed findings has been made in the Appendix attached to this
Fi nal Order.

FI NDI NGS OF FACT

Based upon all of the evidence, the follow ng findings of fact are
det er m ned:

A. Background

1. Petitioner, John's Island Club, Inc. (petitioner or the club), is a
not-for-profit corporation which owns and operates a private country club
facility in the John's Island residential devel opnment in Indian Ri ver County,
Florida. It provides a variety of recreational facilities to its nmenbers.
Among the anenities are three golf courses, nineteen tennis courts, a tennis
bui | di ng, a beach club, a club house, a swimm ng pool, and dining facilities.

2. Respondent, Departnent of Revenue (DOR), is a statutorily created
agency charged with the adm nistration of the state revenue |aws, including
Chapter 212, Florida Statutes, and rules promul gated thereunder. As a result of
an anendnment made in 1991 to Subsection 212.02(1), Florida Statutes, DOR is
aut horized by law to i npose an admi ssions tax on "dues and fees" paid to private
menber ship clubs providing recreational facilities. As a private nmenbership
club, petitioner is subject to this tax.

3. Beginning on July 1, 1994, petitioner made an assessnent on each nenber
to raise capital for the purpose of repairing and replacing many of its physica
facilities. During the six nmonth period endi ng Decenber 31, 1994, $10, 441, 897
was collected fromthe nenbers and nmade available to the club. Rule 12A-
1.005(d)1.b., Florida Adm nistrative Code, which was adopted by DOR i n Decenber
1991 to inplenent the adm ssions tax on dues and fees, inposes a tax on "(a)ny
peri odi c assessnent (additional paid-in capital) required to be paid by nenbers
of an equity or non-equity club for capital inprovenents.” Under the authority
of that rule, DOR required that petitioner pay the applicable sales tax on the
assessnent coll ected through Decenber 31, 1994, or $730,932.79, and that it
continue to pay the tax as other simlar assessnments are made in the future.

4. Caimng that the rule exceeds DOR s grant of rul emaki ng authority, and
it modifies, enlarges, and contravenes the |aw inplenented, petitioner filed a
petition for adm nistrative determ nation of invalidity of existing rule. DOR
denies all allegations and asks that the validity of its rule be upheld.

B. The Club and the Assessnent

a. The composition of the club

5. The club began operation in 1969 but was purchased by its nenbers in
1986. It is an equity private nenbership club but issues no stock



6. The club has two types of nenberships: golf and sports social
Currently, the cost of a golf equity nmenbership is $85,000 while the cost of a
sports social menbership is $30,000. After payment of these fees, the menber
recei ves a menbership certificate, which represents his or her equity ownership
interest in the club. At the present tinme, there are 1125 gol f nenbershi ps and
257 sports social menberships. O the 1125 golf nenberships, the origina
devel oper still owns 67.

7. In addition to having to purchase a nmenbership, nmenbers mnmust al so pay
annual dues. A golf nenber pays $4,875 in annual dues while a sports soci al
nmenber pays $2,760 in annual dues. A sales tax is also collected on these dues.
The dues are used to cover operating expenses such as insurance, admnistrative
costs, staff salaries, and mai ntenance costs. |In addition, menbers pay fees for
addi ti onal services such as golf cart use, golf bag storage, |ocker room use,
and gol f and tennis | essons.

8. Wen a nmenber decides to resign or retire fromthe club, he or she may
resell the menbership to the club (but not a third party) and receive the
greater of (a) the initial amount paid by the retiring nmenber, or (b) 80 percent
of the current nmenbership cost (with the remaining 20 percent retained by the
club in a separate capital inprovenent account).

b. The assessnent

9. In 1992, the club began studying the feasibility of repairing and
repl acing many of its physical facilities. The total cost of the proposed work
was set at $16,372,000. By majority vote taken in the spring of 1994, the
menbers decided to raise capital for the work by inposing a capital assessnent
on each current nmenber. It was agreed that the capital contribution would be
$12,000 from each gol f menber and $11, 150 from each sports social menber.
However, the paynment of the capital contribution was not intended to, and did
not result in any, decrease in the dues which nenbers were required to pay for
the use of the club's facilities. A failure to pay the assessnment woul d result
i n suspension fromthe club

10. Three different options were nmade available to the nmenbers for the
manner of paynent of the capital contribution. The options included (a) a
singl e paynent, (b) paynent over a three-year period, or (c) paynment of interest
only until such time as the nenber either sold the nenbership or left the club
After maki ng paynent in full, the nenber would be issued a certificate of
capital contribution. It is noted that the devel oper was required to pay the
capital contribution for his 67 golf menberships. Further, any person joining
the club after the inposition of the assessnment would |ikewi se be required to
pay the assessnent.

11. Beginning in July 1994, the club began collecting the capita
contribution fromits nenbers. FromJuly through Decenber 1994, sone
$10, 441,897 was collected. A total sales tax of $730,932.79 has been paid on
those collections. Shortly thereafter, petitioner opted to file this rule
chal | enge.

C. The Rule and its Origin
12. Rule 12A-1.005(5)(d)1.b. provides as foll ows:

(d)1. Effective July 1, 1991, the follow ng
fees paid to private clubs or menbership clubs



as a condition precedent to, in conjunction
with, or for the use of the club's recreational
or physical fitness facilities are subject to
t ax.
* * %
b. Any periodic assessnments (additional paid in
capital) required to be paid by nmenbers of an
equity or non equity club for capital inprovenents
or other operating costs, unless the periodic
assessnent neets the criteria of a refundable
deposit as provided in sub-subparagraph 2.e. bel ow
* * %
Under the terns of the rule, the capital contri-
buti on assessed by the club does not qualify as
a refundabl e deposit. This is because any
di fference between the anmount collected by the
cl ub upon the sale of a nmenbership to a new nmenber
and the anobunt which was paid to the retiring
menber, is retained by the club.

13. Because Rule 12A-1.005, Florida Adm nistrative Code, covers a wde
array of itens subject to taxation, the DOR cites Sections 212.17(6), 212.18(2),
and 213.06(1), Florida Statutes, as the specific authority for adopting the
rule, and Sections 212.02(1), 212.031, 212.04, 212.08(6) and (7), 240.533(4)(c),
and 616. 260, Florida Statutes, as the |law i nplemented. There is no dispute
bet ween the parties, however, that in adopting sub-subparagraph 1.b., which
contai ns the chall enged | anguage, the agency was relying principally on
Subsection 212.02(1), Florida Statutes, as the |aw being inplenented. That
subsection defines the term "adm ssions" for sales tax purposes. Although the
parties did not specifically say so, DOR relies on Section 212.17(6), Florida
Statutes, as its source of authority for adopting the rule. That subsection
aut horizes DOR to "make, prescribe and publish reasonable rules and regul ati ons
not inconsistent with this chapter . . . for the enforcenment of the provisions
of this chapter and the collection of revenue hereunder."”

14. For the purpose of assisting DOR in adm nistering the Florida Revenue
Act of 1949, which inposes a sales and use tax on various transactions, Section
212.02, Florida Statutes, provides definitions of various ternms used in the
chapter, including the term"adm ssions.” Prior to the 1991 |egislative
session, subsection 212.02(1) read in pertinent part as foll ows:

(1) The term "adm ssions” nmeans and i ncl udes

all dues . . . paid to private clubs and
menber shi p cl ubs providing recreational or
physical fitness facilities, including, but not
limted to, golf, tennis, sw nmm ng, yachting,
boating, athletic, exercise, and fitness facilities.

15. During the 1991 legislative session, the definition of the term
"adm ssions" was expanded by the addition of the foll owi ng underscored | anguage:

(1) The term "adm ssions” nmeans and i ncl udes

all dues and fees . . . paid to private
cl ubs and nmenbership clubs providing recreational
or physical fitness facilities, including, but



not limted to, golf, tennis, sw mmng, yachting,
boating, athletic, excercise, and fitness
facilities.

Thus, the legislature added the term"fees” to the term "dues"” for those anounts
"paid to any private clubs and menbership clubs” which would be subject to the
admi ssi ons tax.

16. Prior to the above change in substantive law, rule 12A-1.005(5), as it
then existed, provided that dues paid to athletic clubs which provided
recreational facilities were taxable. However, subparagraph (5)(c) of the rule
al so provided that

(c) Capital contributions or assessnments to an
organi zation by its nenbers are not taxable as
charges for adm ssions when they are in the
nature of paynents nmade by the nenber of his

or her share of capital costs, not charges

for admi ssion to use the organi zation's
recreational or physical fitness facilities

or equi prent, and when they are clearly shown
as capital contributions on the organization's
records. Contributions and assessnents wil |

be consi dered taxabl e when their paynent results
in a decrease in periodic dues or user fees
requi red of the payor to use the organization's
recreational or physical fitness facilities or
equi prrent .

Therefore, capital contributions were not taxable unless they resulted in
decreased dues. That is to say, if a club |levied an assessnent on nenbers and
concurrently lowered its nonthly dues, the assessnent woul d be deened to be
taxable and in contravention of the rule. Thus, the effect of the rule was to
prevent a club fromrenam ng "dues" as "capital contributions" or "assessnents”
in order to avoid paying a tax on the dues.

17. After the change in substantive |law, the DOR staff began preparing
nunerous drafts of an anendnent to its rule to conply with the new statutory
| anguage. At one stage of the drafting process, a DOR staffer reconmended that,
because the | egislature had not provided a definition of the term"fee," the DOR
shoul d adopt a rule which provided that capital contributions be "not taxable if
assessed under an equitabl e nenbership.™”

18. Relying on what it says is the legislative intent, the DOR eventually
proposed, and l|later adopted, the rule inits present form |In doing so, the DOR
relied upon the ternms "capitalization fees" and "capital facility fees" which
are found in certain legislative history docunents pertaining to the new
| egi sl ati on.

D. Legislative History of the Law I npl ement ed

19. Although a nunber of bills related to the subject of a sales tax on
adm ssions, the bill enacted into | aw was identified as Conmittee Substitute for
House Bill 2523 (CS/HB 2523). The legislative history of the various bills
relating to this subject has been received in evidence and consi dered by the
under si gned.



20. In early 1991, the House and Senate considered bills which addressed
amendnents to the sales tax on admissions. The first tinme the issue was
addressed was at a neeting on February 21, 1991, of the Subcommittee on Sal es
Tax of the House Committee on Finance and Taxation. The discussion at the
nmeeting indicated that the intent of the bill was to close a | oophol e that
al  owed physical fitness facilities to change their pricing structure to charge
a higher initiation fee, which was not taxable, and thereby reduce their nonthly
dues, which were taxable, so as to reduce the revenue below that originally
anticipated by this tax on adm ssions.

21. This is corroborated by the bill analysis of the proposed committee
bill that was offered, PCB FT 91-3A, which summari zed the probl em and sol ution
as follows:

Section 212.02(1), F. S. was anended during

the 1990 Legi sl ative Session to include in

the definition of adm ssions those "dues"

of "nmenbership clubs" providing "physica
fitness" facilities. Sone clubs have attenpted
to avoid the tax (on dues) by shifting a
substantial portion of the nenbers' paynents
from"dues" to "initiation fees."

Section 212.02(1), F. S., is anended to include
"fees" as well as "dues" in the definition of
adm ssions. All fees, including initiation fees
and capitalization fees, paid to private clubs
and nenbership clubs providing recreational or
physical fitness facilities would be subject to
the sales tax on adm ssions.

22. It is unclear, but likely, that PCB FT 91-3A becane House Bill 2417
(HB 2417). The bill analysis and econonic inpact statenment on HB 2417, which
was prepared by the House Committee on Appropriations, contained identica
| anguage to that in the bill analysis on PCB FT 91-3A

23. At the sane tinme, the Senate was considering Senate Bill 1128, which
| ater becane Conmittee Substitute for Senate Bill 1128 (CS/SB 1128). On March
14, 1991, a staff analysis and econom c inpact statenent on CS/SB 1128 was
prepared by the Senate Comittee on Finance, Taxation and Clains. It provided
t hat :

Section 212.02(1), Florida Statutes, defines
"adm ssions" for sales and use tax purposes.
Monthly fees of clubs with major facilities
such as tennis courts, a sw nmmng pool or a
gol f course have al ways been subject to the
sales tax. During the 1990 Legislative Session
this statute was anended to include dues on
menber shi p cl ubs providing physical fitness
facilities, and not having these other major
facilities.

According to the DOR such cl ubs have attenpted
to avoid paynment of this tax by shifting a
substantial portion of the nenbers paynents
fromdues to initiation fees which are not taxed.



Accordingly, the purpose of the proposed statutory
amendnent was "to include initiation fees as well
as dues in the definition of adn ssions."”

24. HB 2417 was passed by the House on April 17, 1991, and was sent to the
Senate, where it was referred to the Conmttee on Finance, Taxation and C ai ns.
HB 2417 died in that Conmttee. CS/SB 1128 was passed by the Senate on April 4,
1991, and was sent to the House, where it died in nmessages.

25. A separate bill, Committee Substitute for House Bill 2523, which
addressed sinmlar issues to those addressed in HB 2417 and CS/SB 1128, was
passed by the House on April 4, 1991, and was sent to the Senate where it was

passed with anmendnents. The Bill was then returned to the House where further
anendnments were adopted. The Bill was again sent to the Senate with a request
for the Senate to concur with the House amendnents. The Senate refused to
concur and the Bill was sent to a conference committee.

26. The conference conmttee on finance and taxation net on April 19,
1991. The entirety of the discussion of the conmttee on this issue is as
fol | ows:

Senator Jenne: The - - going down to nunber 21
adm ssions, initiation fees. The House incl udes
capitalization fees.

Representative Abrams: Wich is this?

M. Weiss: The Senate bill just states initiation
fees are additionally included. The House bill

| believe, says that it's just all fees, which
woul d i nclude whether they called theminitiation
fees or capital facility fees or whatever.

Representati ve Abrans: Because we are using
somet hing other than initiation - -

M. Wiss: It's a fee that is going to be included.

Representati ve Abrans: Yes, they were using - -
they were breaki ng down categories of fees to
avoid the tax, | think is what the deal was there.
That gets us how nuch?

Senator Jenne: Ckay, well, it doesn't matter
because you can do it.

Representative Abrans: kay, good

Al though the terns "capital facility fees" and "capitalization fees" were used
during the discussion, contrary to DOR s assertion, it is far fromclear that
the intent of the anendnent was to nmake taxable all capital contributions and
assessnments paid by nenbers of private clubs providing recreational facilities.
VWhen placed in context with the prior debate before the conmttees and their
staff analyses, it is much nore likely that the intent was to cl ose a | oophol e
t hen used by physical fitness clubs who were renam ng dues as fees in order to
avoi d taxes.



27. The report of the conference committee was received by both houses on
April 30, and CS/HB 2523 was passed by both houses the sane day. The conference
committee report for the bill contains only the followi ng | anguage descri bi ng
the sales tax on admi ssions/initiation fees:

Includes all recreational or physical fitness
facility fees in the definition as adm ssions.

The official conference commttee report contains no reference to the terns
"capitalization fees" or "capital facility fees.” Neither does it nake
reference to the terns "assessnment™ or "paid in capital,” which are the terns
used by DOR in its rule.

28. In the final bill analysis and econonic inpact statenent prepared by
the House Committee on Finance and Taxation for CS/ HB 2523 on June 12, 1991, or
43 days after the bill was passed, the analysis states that subsection 212.02(1)

was anended to incl ude:

"fees" as well as "dues" in the definition of
adm ssions. Al fees, including initiation

fees and capitalization fees, paid to private

cl ubs and menbership clubs providing recreational
or physical fitness facilities would be subject
to the sales tax on adnmissions . . . This
anendment should also limt further attenpts

to avoid taxation by renanm ng the fees collected
from nenbers.

The staff anal ysis was obviously not avail able to nenbers of the House or Senate
when they voted on the bill on April 30, 1991

29. Athough the final bill analysis used the term™"capitalization fees,"
no where in any of the legislative history is there evidence of any |egislative
consi derati on of what was actually neant by that term This is also true of the
term"capital facility fees" which surfaced on one occasion prior to the passage
of the bill.

E. Capitalization Fees and Their Significance

30. The sole basis for the DOR including the tax on assessnents for
capital inprovenents was the appearance in the legislative history of the terns
"capitalization fees" and "capital facility fees.” Neither term has any neani ng
to tax accountants. However, the accounting w tnesses for both parties agreed
that, from an accounting perspective, the phrase "capital facilities"” would be
understood to be assets having a life | onger than one year

31. A capital contribution is typically a one tinme paynment for the
purchase of assets. It does not entitle the menber to use the club. It is an
equity transaction, not an income transaction, and it represents an intent to
make an investnment to inprove the value of the nenbership assets separate and
apart fromthe paynment of annual expenses for the receipt of some service.

32. "Dues" are a menber's contribution to the operating costs of a club
They are assessed over an annual period and they are recurring. They al so



represent the paynment that a menber pays for admi ssion to the organization. A
capital contribution paid by a nmenber of an equity nenbership club is not
"dues. "

33. "Fees" as applied to a club are user charges. They are voluntary so
that a menber can deci de whether or not to incur the charge based on whether the
menber uses the particular service to which it relates. A capital contribution
is not a "fee."

CONCLUSI ONS OF LAW

34. The Division of Adm nistrative Hearings has jurisdiction over the
subject matter and the parties hereto pursuant to Sections 120.56 and 120.57(1),
Fl orida Statutes.

35. As the party challenging the rule, petitioner has the burden of
proving by a preponderance of the evidence that the challenged rule is an
i nval id exercise of delegated |egislative authority. Agrico Chem cal Conpany v.
Dept. of Environmental Regul ation, 365 So.2d 759, 763 (Fla. 1st DCA 1978).

36. Subsection 120.52(8), Florida Statutes, defines an invalid exercise of
del egated |l egislative authority as foll ows:

Invalid exercise of delegated |egislative
aut hority means action which goes beyond the
powers, functions, and duties del egated by
the | egislature.

The sane statute goes on to provide in pertinent part that a proposed rule is
invalid if:

* Kk %

(b) The agency has exceeded its grant of rule-
maki ng authority, citation to which is required
by s. 120.54(7);

(c) The rule enlarges, nodifies, or contravenes
the specific provisions of |aw inplenented,
citation to which is required by s. 120.54(7);

* Kk %

37. As grounds for invalidating the rule, petitioner contends that the
rule is an invalid exercise of delegated |egislative authority because it
exceeds the DOR s rul enaking authority in Subsection 212.17(6), Florida
Statutes, and the rule enlarges, nodifies and contravenes the provisions of
Sections 212.02(1) and 212.04, Florida Statutes.

38. Section 212.04, Florida Statutes, inmposes a six percent sales tax on
adm ssions. More specifically, subsection (1)(a) thereof provides that:

(a) It is hereby declared to be the legislative
intent that every person is exercising a taxable
privilege who sells or receives anything of val ue
by way of adm ssions.

Subsection 212.02(1), Florida Statutes, defines the term "adm ssions” in
rel evant part as foll ows:



(1) The term "adm ssions” nmeans and i ncl udes

all dues and fees paid to any private clubs and
menber shi p cl ubs providing recreational or physica
fitness facilities

Therefore, the two statutes, when read together, clearly authorize an adm ssions
tax on "dues and fees" paid to private nmenbership clubs providing recreationa
facilities.

39. Following the |egislature's amendnent of the definition of
"adm ssions," which added the phrase "and fees" after the word "dues,"” the DOR
promul gated an amendnent to Rule 12A-1.005(5)(d)1.b., Florida Adm nistrative
Code, with the intention of inplenenting the legislative intent of the statutory
anendnment. As anended, the challenged rule makes the following "fees" paid to
private clubs or nmenbership clubs as a condition precedent to their use of the
club's recreational or physical fitness facilities subject to tax:

b. Any periodic assessnents (additional paid in
capital) required to be paid by nmenbers of an
equity or non equity club for capital inprovenents
or other operating costs, unless the periodic
assessnent neets the criteria of a refundable
deposit as provided in sub-subparagraph 2.e. bel ow

40. The ternms "dues" and "fees" are not defined by statute, and the
statute does not specifically authorize an adm ssions tax on any type of
"assessnent” or any formof "paid in capital.” Thus, in order for the rule to
be valid, the ternms "assessnment” and "paid in capital” nust be included wthin
t he nmeani ng of the term "dues and fees."

41. Petitioner contends that its position nust be upheld for two reasons.
First, it argues that when the words "dues," "fees" and "assessnent" are given
their plain and ordinary nmeaning, it is clear that each has a separate and
di stinct neaning, and that in no way can dues or fees be reasonably construed to
i ncl ude an assessnment. Second, even if one | ooks beyond the usual and ordinary
meani ng of the terns and exam nes the |legislative intent, the legislature sinmply
i ntended to close a | oophol e used by health fitness clubs, and it did not intend
to inpose a tax on a private nmenbership club's capital contribution

42. In its proposed final order, DOR first contends that its construction
of the term"fees" as being inclusive of a capital contribution or assessment is
reasonabl e, and under the well-established principle that an agency's
construction of a statute is entitled to great deference, its interpretation
shoul d not be overturned unless shown to be clearly erroneous or unreasonable.
Second, DOR suggests that the |legislative intent supports the prem se that the
term"fees" is an inclusive termfor a variety of charges, including the capita
contribution assessed by petitioner.

43. Because a taxing statute fornms the source of authority for the rule,
several broad principles are applicable. First, statutes inposing taxes must be
clear and specific. Thus, a taxing statute may not be construed to inpose a tax
unless its terns definitely so provide. See, e. g., State v. Geen, 101 So.2d
805, 808 (Fla. 1958). Second, statutes conferring the authority to inpose taxes
must be strictly construed agai nst the taxing power, and any anbiguity in the
provi sions of the statute should be resolved in favor of the taxpayer. Maas
Brothers, Inc. v. Dickinson, 195 So.2d 193, 198 (Fla. 1967). Accordingly, if
taxing statutes are drawn so that the legislative intent is in doubt, they mnust



be construed nost strongly against the government and liberally in favor of the
taxpayer. See, e. g., The Department of Revenue v. Brookwood Associ ates, Ltd.
324 So.2d 184, 187 (Fla. 1st DCA 1976). Therefore, where a taxing statute is
susceptible to two neani ngs, that nmeaning nost favorable to the taxpayer must be
adopted. Walgreen Drug Stores Co. v. Lee, 28 So.2d 535, 536 (Fla. 1946).

44. Because the words "dues"” and "fees" are not defined by statute, and
are words of common usage, both parties urge that they be construed in their
plain and ordinary sense. See Humana, Inc. v. Departnment of Banking and
Fi nance, 603 So.2d 672, 673 (Fla. 1st DCA 1992)(in absence of an express
statutory definition, a word of comobn useage should be accorded its conmon and
ordinary neaning). Standard dictionary definitions are reliable sources for
pl ain and ordinary |anguage definitions. Sins v. State, 510 So.2d 1045, 1047
(Fla. 1st DCA 1987). However, "where the agency urges a construction based on
common, ordinary neanings, this mtigates, if it does not entirely elimnate,
the rule calling upon the court to accord 'great deference' to the agency's
interpretation of the statute.” Schoettle v. Dept. of Administration, 513 So.2d
1299, 1301 (Fla. 1st DCA 1987); State Dept. of Insurance v. |nsurance Services
Ofice, 434 So.2d 908, 912 n. 6 (Fla. 1st DCA 1978).

45. Although the parties have cited different sources for their dictionary
definition of the term"fees,"” both sources define a "fee" as a "fixed charge.™
Webster's Tenth New Col | egiate Dictionary at 426 (1993); Anmerican Heritage
Dictionary, New Coll ege Edition (year and page nunber not cited by respondent).
At the sanme tinme, the term"assessnment” is defined in Webster's as "the act or
an instance of assessing” while the term"assess" is defined as neaning "to
i npose (as a tax) according to an established rate” or "to subject to a tax,
charge, or levy." Id. at 69. The word "dues" is defined in Black's Law
Dictionary at 450 (5th Ed. 1976) as "certain paynents; rates or taxes" and "(a)s
applied to clubs or other menbership organi zations, refers to suns paid toward

support and mai ntenance of sane as a requisite to retain nmenbership.” Finally,
the term"paid in capital™ is defined in Black's as "noney or property given to
a corporation in exchange for the corporation's stock." 1d. at 999.

46. Fromthese definitions, it is clear that each term "dues," "fees,"

"assessnent” and "paid in capital,” has a separate and distinct neaning. In no
case is either the word "dues" or "fees" defined to include the terns
"assessnent” or "paid in capital."

47. Early case law, albeit fromother jurisdictions, also recogizes the
di stinction between the ternms. In Thonpson v. Wandach d ub, 127 N Y.S 195,
200 (N. Y. 1911), the court held as foll ows:

Every man experienced in business recognizes

t he nmeani ng of "assessnent" as distingui shed
from"fees" and "dues." Fees are the anount
paid for a privilege. They are not an obli -
gation as the paynent is voluntary. Such is
an initiation fee of a club. Wth reference
to clubs and ot her nenbership corporations the
meani ng of the word "dues" is settled. It
means the obligation into which the nenbers
enter to pay a sumto be fixed, usually by the
by-1aws, at recurring intervals for the main-
tenance of the organization. . . . An assessnent
- is different. It is not a fee. It is
not dues. (Enphasis added)



In a later case, Garden City Golf Cub v. Corwin, 57 F.2d 283, 286 (E.D.N.Y.
1932), the court agreed with this distinction and held that:

It nmust be conceded that there is a difference
between the term "dues" and the term "assessnent."
Dues refer to the stated anmounts which the nenbers
must pay periodically for the continuing privilege
of menmbership. . . . (A n "assessnent” by a club
may be a specific denmand or request by the club
upon its menbership, as a whole or as a cl ass,

for a certain sumof noney; the proportion to be
pai d by each nenber being stated. (Enphasis added)

48. Under the foregoing principles, several conclusions of |aw can be
drawn. First, DOR has asked that a construction of the word "fees" be based on
its common, ordinary meaning. As such, the rule calling for DOR to be accorded
"great deference" in its interpretation of a statute is mtigated, if not
elimnated altogether. Schoettle at 1301. Second, the common, ordinary neani ng
of the term"fees" does not include an assessnent, capital contribution or paid-
in capital. Indeed, in the context of a private nenbership club, such as John's
Island Cub, the term"fees" is conmonly understood to nean a fixed sum
voluntarily paid towards support and mai ntenance of the club as a requisite to
menber shi p. Conversely, an assessnent is an involuntary charge |evied on each
menber for a special purpose, and not recurring on a regular basis as in the
case of dues or fees. Third, the distinction between the terns "dues and fees”
and "assessnment" has been recognized in the few judicial cases addressing this
issue. See, e. g., NN L. R B. v. Food Fair Stores, Inc., 307 F.2d 3 (3rd Cir.
1962) (an "assessnment” is a charge levied on each nenber in the nature of a tax
or some other burden for a special purpose); Wandach C ub, supra; Garden Gty
ol f dub, supra; Rainbow Falls Fish and Gane Club, Inc. v. Cute, 29 NY.S. 2d
948, 950 (1941)("fees" are voluntary paynments for particular privileges).
Therefore, respondent's contention that the word "fees"” is inclusive of "any
fixed charge for capital inprovenents” is rejected as being contrary to the
plain and ordinary nmeaning of the term Finally, given the principles governing
taxi ng statutes described in paragraph 43, subsection 212.02(1) should be
strictly construed against the taxing authority and in favor of the taxpayer.
This is especially true here since DOR proposes to tax the investnments nade by
the owners of the club for capital inprovenents, and for which the owners
recei ve not hing of "value by way of adm ssions.™

49. Next, by looking at the avail able |l egislative history regarding the
1991 anmendnent to subsection 212.02(1), it is nmuch nore likely that the
| egislature intended to close a | oophol e that was then used by physical fitness
clubs to avoid paying taxes on nmenbers' dues. More specifically, some clubs
were avoiding the tax on "dues"” by shifting a part of the nenber's paynments from
"dues" and renanming them"initiation fees.”" This is evidenced by discussions
in, and bill anal yses prepared for, the House and Senate conmttees in February
and March 1991, as nore fully discussed in findings of fact 20 and 23. Wile
admttedly a different nunbered bill was finally passed by the |egislature on
April 30, 1991, it contained the same substantive anmendnent as did earlier
versions of the legislation, and there is no clear indication that the
| egislature's original intent had changed.

50. Even if there is some doubt as to what the | egislature intended, as



there may arguably be here, case lawinstructs us that if this occurs, the
statute should be construed in a manner nost favorable to the taxpayer. G een
Br ookwood Associ ates; Wal green Drug Stores, supra.

51. Finally, prior to the 1991 anendnent, there was no | oophole for
renam ng "dues" as "capital contributions” in order to avoid the tax on "dues."
This is because such action was specifically prohibited by then existing Rule
12A-1.005(5)(c), Florida Adm nistrative Code. Therefore, it may be presuned
t hat when the | egislature was considering anendi ng subsection 212.02(1) to cl ose
a |l oophole, its purpose in doing so was not to include assessnents and capita
contributions within the term"fees."

52. In summary, DOR has adopted a rule which conflicts with the | aw
i npl enent ed, nanely, subsection 212.02(1), and thus it is an invalid exercise of
del egated |l egislative authority. Because the rule is inconsistent with the
provi sions of chapter 212, it also exceeds the agency's rul emaki ng mandate in
subsection 212.17(6) that it "make . . . rules and regul ati ons not inconsistent
with this chapter.”

Based on the foregoing findings of fact and conclusions of law, it is

ORDERED that Rule 12A-1.005(5)(d)1.b., Florida Adm nistra-tive Code, is
determined to be an invalid exercise of delegated |egislative authority on the
grounds it exceeds the agency's rul emaking authority and conflicts with the |aw
i mpl enent ed.

DONE AND ORDERED this 15th day of June, 1995, in Tall ahassee, Fl orida.

DONALD R, ALEXANDER

Hearing Oficer

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the

Di vision of Admi nistrative Hearings
this 15th day of June, 1995.

APPENDI X TO FI NAL ORDER

Petitioner:

1 Partially accepted in finding of fact 2.
2-3. Partially accepted in finding of fact 1
4-5. Partially accepted in finding of fact 5.
6. Partially accepted in finding of fact 1
7 Partially accepted in finding of fact 6.
8. Partially accepted in finding of fact 8.
9-10. Partially accepted in finding of fact 7.
11. Partially accepted in finding of fact 9.
12. Partially accepted in findings of fact 9 and 10.
13. Partially accepted in finding of fact 13.



14. Partially accepted in findings of fact 6 and 10.

15. Partially accepted in finding of fact 11

16. Partially accepted in finding of fact 9.

17. Rej ect ed as bei ng unnecessary.

18. Partially accepted in finding of fact 12.

19. Partially accepted in findings of fact 13 and 15.
20. Partially accepted in finding of fact 20.

21. Partially accepted in finding of fact 21

22. Partially accepted in finding of fact 22.

23. Partially accepted in finding of fact 23.

24-25. Partially accepted in finding of fact 24.

26. Partially accepted in finding of fact 25.

27. Partially accepted in finding of fact 26.

28-29. Partially accepted in finding of fact 27.

30-31. Partially accepted in finding of fact 28.

32. Partially accepted in finding of fact 29.

33. Partially accepted in finding of fact 2.

34. Rej ect ed as bei ng unnecessary.

35. Partially accepted in finding of fact 16.

36-44. Partially accepted in finding of fact 17.

45-46. Partially accepted in finding of fact 30.

47. Partially accepted in finding of fact 31

48. Partially accepted in finding of fact 32.

49. Partially accepted in finding of fact 33.
Respondent :

1 Partially accepted in finding of fact 1

2 Partially accepted in findings of fact 5 and 6.
3. Partially accepted in finding of fact 6.

4. Partially accepted in finding of fact 7.

5 Partially accepted in finding of fact 8.

6 Partially accepted in finding of fact 9.

7. Partially accepted in findings of fact 10 and 11
8- 9. Partially accepted in finding of fact 9.

10. Partially accepted in findings of fact 10 and 11
11. Partially accepted in finding of fact 2.

12-13. Partially accepted in finding of fact 15.

14. Partially accepted in findings of fact 14 and 15.
15. Partially accepted in finding of fact 19.

16-17. Partially accepted in finding of fact 26.

18. Partially accepted in finding of fact 21

19-20. Partially accepted in finding of fact 12.

NOTE: \Where a proposed finding has been partially accepted, the renai nder has
been rejected as bei ng unnecessary for a resolution of the issues, irrelevant,
cumul ati ve, subordi nate, not supported by the evidence, or a conclusion of |aw

COPI ES FURNI SHED:

V. Carroll Wbb, D rector

Joint Adm nistrative Procedures Conmttee
Hol | and Bui | di ng, Room 120

Tal | ahassee, Florida 32399-1300



Li z d oud, Chi ef

Bureau of Laws and Adm ni strati ve Code
The Capitol, Room 1802

Tal | ahassee, Florida 32399-0250

Ri chard A Lotspeich, Esquire
Post O fice Box 271
Tal | ahassee, Florida 32302-0271

James F. McAul ey, Esquire

Lisa M Ral ei gh, Esquire
Department of Legal Affairs

The Capitol, Tax Section

Tal | ahassee, Florida 32399-1050

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

A party who is adversely affected by this Final Oder is entitled to judicial
review pursuant to Section 120.68, Florida Statutes. Review proceedings are
governed by the Florida Rul es of Appellate Procedure. Such proceedings are
commenced by filing one copy of a notice of appeal with the agency clerk of the
Division of Administrative Hearings and a second copy, acconpanied by filing
fees prescribed by law, with the District Court of Appeal, First District, or
with the district court of appeal in the appellate district where the party
resides. The notice of appeal nust be filed within 30 days of rendition of the
order to be reviewed.

IN THE DI STRI CT COURT OF APPEAL
FI RST DI STRI CT, STATE OF FLORI DA

DEPARTMENT OF REVENUE, NOT FI NAL UNTIL TIME EXPI RES TO
FI LE MOTI ON FOR REHEARI NG AND
Appel I ant, DI SPOSI TI ON THERECF | F FI LED.
V. CASE NO. 95-2652

DOAH CASE NO.  95-1179RX
JOHAN S | SLAND CLUB, | NC. ,

Appel | ee.

pinion filed March 27, 1996.



An appeal froman order of Division of Abdministrative Hearings.

Robert A. Butterworth, Attorney General, and Janes MAul ey, Assistant Attorney
Ceneral , Tall ahassee, for Appellant.

Ri chard A Lotspeich, John T. Lavia, Ill, and Fred MCornmack, of Landers &
Par sons, Tal | ahassee, for Appellee.

BARFI ELD, J.

The Departnment of Revenue (DOR) appeals a final order determ ning Rule 12A-
1.005(5)(d)1.b., Florida Admnistrative Code, to be an invalid exercise of
del egated legislative authority. W affirm

In 1949, the legislature first inposed a tax on "adm ssions.” Prior to
1990, the definition of "adm ssions" included "all dues paid to private cl ubs
providing recreational facilities."” The definition of "adm ssions" was anmended
during the 1990 | egislative session to include in the definition those "dues" of
menber shi p cl ubs providing physical fitness facilities. 1In 1991, the
| egi sl ature again anmended the definition of "adm ssions" by inserting "and
fees." The definition, as anended, provided:

(1) The term "adm ssi ons” neans and i ncl udes
the net sum of noney after deduction of

any federal taxes for admitting a person

or vehicle or persons to any pl ace of
anusement, sport, or recreation or for the
privilege of entering or staying in any pl ace
of anusenent, sport, or recreation, including,
but not Iimted to, all dues and fees paid to
private clubs and nenbership clubs providing
recreational or physical fitness facilities.

Prior to the above change in substantive law, rule 12A- 1, .005 (5)
provi ded that dues paid to athletic clubs which provided recreational facilities
were taxable. However, sub-paragraph (5)(c) of the rule also provided that:

Capital contributions or assessments to an
organi zation by its nenbers are not taxable
as charges for adm ssions when they are in
the nature of paynents nmade by the nenber of
his or her share of capital costs, not charges
for admi ssion to use the organi zation's
recreational or physical fitness facilities or
equi prent, and when they are clearly shown as
capital contributions on the organization's
records. Contributions and assessnments will be
consi dered taxabl e when their paynent results
in a decrease in periodic dues or user fees
requi red of the payor to use the organization's
recreational or physical fitness facilities or
equi prrent .

After the substantive amendnment to section 212.02(1), DOR adopted rule 12A-
1. 005(5) (d)1.b., which provides:



(d)1. Effective July 1, 1991, the foll ow ng
fees paid to private clubs or menbership clubs
as a condition precedent to, in conjunction
with, or for the use of the club's recreation-
al or physical fitness facilities are subject
to tax.

b. Any periodic assessnents (additiona

paid in capital) required to be paid by mem
bers of an equity or non equity club for
capital inprovenents or other operating costs,
unl ess the periodic assessnent neets the
criteria of a refundabl e deposit as provided

i n sub-subparagraph 2.e. bel ow

John's Island Club, Inc. (club) is a not-for-profit corporation which owns
and operates a country club facility, providing recreational facilities to its
menbers. Each nenber nust purchase a nmenbership. The cost of the nenbership is
not subject to sales tax. A menber who resigns is entitled to return of the
greater of: (a) the initial amount paid or (b) 80 percent of the current
menbership cost. 1In addition to the menbershi p charge, nmenbers pay annual dues.
Begi nning on July 1, 1994, the club nade an assessnment on each nmenber to raise
capital for the purpose of repairing and replacing many of its physica
facilities. Any person joining the club after the inposition of the assessnent
woul d al so be required to pay the assessnent. The value of the contribution
decreased in value 10 percent each year. |f a menber retai ned nenbership
privileges for a period of ten years, the contribution had no redenptive val ue.
A menber who resigned earlier would receive a portion of the contribution in
return. The club paid sales tax on the contributions pursuant to rule 12A-
1.005(5)(d)!.b.

The club filed a petition challenging the validity of rule 12A-
1.005(5)(d)1.b. The club argued the rule exceeded DOR s grant of rul enmaking
authority, and nodified, enlarged, and contravened the |aw i nplenented. DOR
asserted that the rule inplenented the legislative intent, specifically relying
upon the terns "capitalization fees" and "capital facility fees" which are found
in certain' legislative history docunents pertaining to the new | egi sl ation

VWhen reviewing a hearing officer's determ nation arising out of a section
120.56 quasi-judicial rule challenge proceeding, the appellate court's standard
of reviewis whether the hearing officer's findings are supported by conpetent,
substantial evidence. Adam Smith Enterprises, Inc. v. Departnent of
Envi ronnental Regul ati on, 553 So.2d 1260 (Fla. 1st DCA 1989). The hearing
officer's findings in the present case are supported by conpetent, substanti al
evidence. W agree with the hearing officer that the rule is an invalid
exerci se of delegated |egislative authority.

DOR correctly asserts that the | egislative history supports the
unm st akabl e intention of the legislature to prevent evasion of the tax inposed
on dues. As noted by the hearing officer, a February 21, 1991, di scussion of
the Subcommittee on Sales Tax of the House Committee on Finance and Taxation
indicated that the intent of the amendnent was to close a | oophole that allowed
physical fitness facilities to change their pricing structure to charge a higher
initiation fee, which was not taxable, and thereby reduce their nonthly dues,
whi ch were taxable. The result was a reduction of revenue below that originally
antici pated by the anendnent taxing dues of physical fitness facilities.



DOR argues that the terns "capitalization fees" and "capital facility fees"
are al so used throughout the legislative history and that the hearing officer
gave, no effect to use of the terns. DOR enphasizes a di scussion of the
conference commttee on finance and taxation which occurred on April 19, 1991
The entirety of the discussion of the conmttee on this issue is as foll ows:

Senator Jenne: The - - going down to nunber
21, admissions, initiation fees. The House
i ncl udes capitalization fees.

Representative Abrams: Wich is this?

M. Weiss: The Senate bill just states
initial fees are additionally included.
The House bill, | believe, says that it's
just all fees, which would include whet her
they called theminitiation fees or capita
facility fees or whatever.

Representati ve Abrans: Because we are using
somet hing other than initiation

M. Wiss: It's afee that is going to be
i ncl uded.

Representative Abrams: Yes, they were using

- - they were breaki ng down categories of fees
to avoid the tax, | think is what the deal was
there. That gets us how much?

Senator Jenne: (kay, well, it doesn't matter
because you can do it.

Representative Abrans: kay, good

As noted by the hearing officer, although the ternms "capital facility fees"
and "capitalization fees" were used during the discussion, it is far fromclear
that the intent of the anendnment was to nake taxable all capital contributions
and assessnents paid by nmenbers of private clubs providing recreationa
facilities. As noted above, the various discussions contained in the
| egislative history indicate the intent of the amendnent was to close a | oophol e
t hen used by physical fitness clubs who were renam ng dues as fees in order to
avoid taxes. There is no indication in the legislative history that the
,legislature intended to nmake taxable a conpletely different type of transaction
whi ch up until that point had been specifically excluded fromtaxation by rule.

We agree with the hearing officer that additional paid in capital does not
fall within the generally understood definition of "dues" or "fees" as applied
to a club. The terns "dues" and "fees" are not defined by statute, and the
statute does not specifically authorize an adm ssions tax on any type of paid in
capital. 1In the absence of clearer |egislative consideration of what was neant
by the terns "capitalization fees" and "capital facility fees", we conclude the
hearing officer correctly determined that the rule at issue was inconsistent
with the provisions of chapter 212.

Not only does the absence of clear legislative intent inure to the benefit
of the taxpayer, but the position of DOR is contrary to accepted principles of



accounting fromwhi ch cormon understandi ng of terns such as "capitalization" may
be derived as clearly disclosed in the record of these proceedings.
Accordingly, the order on appeal is affirnmed.

KAHN, J., CONCURS. ALLEN, J., CONCURS IN RESULT WTH OPI NI ON.

ALLEN , J., concurring in result.

| agree with the result reached by the majority. | do so because of the
general | y understood neaning of the term"fees." Even if a strained
interpretation of the term m ght arguably enconpass the contributions to capita
i nvol ved herein, | would be dissuaded from accepting such interpretation by the
canons of statutory construction which counsel that a strained interpretation of
a statute should not be adopted over a nore reasonable interpretation, and that
an anbi guous tax statute is to be construed in favor of the taxpayer.

| do not join in the majority's reliance upon tidbits of |egislative
history to discern "legislative intent." In ny view, the | aw neans what its text
nost appropriately conveys, and we should content ourselves with reading it
rat her than psychoanal yzing a few of the nany who enacted it. See Bank One
Chicago N.A. v. Mdwest Bank & Trust Co., 9 Fla. L. Wekly Fed. 5362, 5366 (U.S.
Jan. 17, 1996)(Scalia, J., concurring in part) United States v. Public Util
Commin of Cal., 345 U.S. 295, 319 (1953)(Jackson, J., concurring).

MANDATE
From
DI STRI CT COURT OF APPEAL OF FLORI DA
FI RST DI STRI CT

To the Honorabl e Donald R Al exander, Hearing Oficer
Di vision of Adm nistrative Hearings

WHEREAS, in that certain cause filed in this Court styled:

JOHN S | SLAND CLUB, | NC
V. CASE NO. 95-2652

DOAH CASE NO.  95-1179RX
DEPARTMENT OF REVENUE

The attached opi nion was rendered on March 27, 1996.



YOU ARE HEREBY COMVANDED t hat further proceedings be had in accordance with said
opi nion, the rules of this Court and the aws of the State of Florida.

W TNESS t he Honorable E. Earle Zehner
Chi ef Judge of the District Court of Appeal of Florida, First District and

the Seal of said court at Tall ahassee, the Capitol, on this 12th day of April,
1996.

(seal) Jon S. Weel er
Cerk, District Court of Appeal of Florida,
First District



